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U.S. Customs Service 


General Notices 


PUBLIC MEETING ON CUSTOMS “MOD ACT” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meeting. 


SUMMARY: This notice announces that a 2-day public meeting will be 
held in Hearing Room B of the Interstate Commerce Commission in 
Washington, D.C., commencing at 10:00 a.m. on Wednesday, February 
9, 1994. The purpose of this meeting is to provide the public with a gen- 
eral briefing and invite informal discussion covering a variety of Cus- 
toms modernization opportunities and requirements provided for 
under Title VI of the North American Free Trade Agreement Imple- 
mentation Act (Public Law 103-182). Because of the limitations on 
available seating, those planning to attend are requested to notify Cus- 
toms in advance. 


DATES: February 9, 1994, from 10:00 a.m. to 5:00 p.m. and February 
10, 1994, from 9:00 a.m. to 4:00 p.m. 


ADDRESS: Interstate Commerce Commission Building, Hearing Room 
B, 12th Street and Constitution Avenue, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Dale Snell, “Mod Act” 
Task Force, U.S. Customs Service, Franklin Court, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229. Phone: (202) 482-6990; FAX: 
(202) 482-6994. 


SUPPLEMENTARY INFORMATION: On December 8, 1993, the 
President signed the “North American Free Trade Agreement Imple- 
mentation Act.” The Customs modernization portion of this Act (Title 
VI of Public Law 103-182), popularly known as the Customs Moderniza- 
tion Act or “Mod Act,” became effective when it was signed. To provide 
the public with a general “Mod Act” briefing and invite informal dia- 
logue relative to implementation plans and issues, Customs will hold an 
open meeting in Washington on February 9-10, 1994. Among the topics 
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to be discussed at the meeting will be remote location filing, periodic 
processing (including Importer Activity Summary Statements and rec- 
onciliation), recordkeeping, regulatory audit procedures, and informed 
compliance. 

Because seating is limited, reservations will be required. Persons 
planning to attend are requested to notify Mr. Dale Snell by FAX at 
202-482-6994 or by phone at 202-482-6990. Should demand for seats 
exceed capacity, Customs will schedule and hold a second meeting with 
an identical agenda. 


Dated: January 10, 1994. 


JOHN DURANT, 
Director, 
“Mod Act” Task Force. 


[Published in the Federal Register, January 18, 1994 (59 FR 2646)] 











U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
Office of the Commissioner of Customs, 
Washington, D.C., January 10, 1994. 
The following documents of the United States Customs Service, Of- 
fice of Commercial Operations, has been determined to be of sufficient 
interest to the public and U.S. Customs Service field offices to merit 
publication in the Customs BULLETIN. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF AN ADULT 
DIAPER 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Customs Moderniza- 
tion Act, Public Law 103-182, 107 Stat. 437 (December 8, 1993), this no- 
tice advises interested parties that Customs intends to revoke a ruling 
pertaining to the tariff classification of an adult diaper. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before February 25, 1994. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Special Classifi- 
cation Branch, 1301 Constitution Avenue, N.W., (Franklin Court), 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Monika Rice, Special 
Classification Branch, (202-428-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
In New York Ruling Letter 883811, issued April 16, 1993, by the Area 
Director of Customs, New York Seaport, an adult diaper was classified 
in subheading 6108.21.0010, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for: Women’s or girls’ slip, petticoats, 
brief, panties, * * * and similar articles, knitted or crocheted: briefs and 
panties: of cotton, women’s. The ruling letter is set forth in Attachment 
A to this document. 
Customs intends to revoke this decision to reflect proper classifica- 
tion of the product in subheading 9817.00.96, HTSUS, which, in part, 
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implements the Nairobi Protocol to the Agreement on the Importation 
of Educational, Scientific, and Cultural Materials Act of 1982, establish- 
ing the duty-free treatment for certain articles for the handicapped. 
Customs Headquarters is of the opinion that an adult diaper must not 
necessarily be a bulky multi-layered brief to be suitable for individuals 
with chronic or permanent incontinence. Before taking this action, con- 
sideration will be given to any written comments timely received. The 
proposed ruling revoking the New York ruling letter is set forth in At- 
tachment B to this document. 


Dated: January 10, 1994. 


SanpRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, N.Y., April 16, 1993. 


CLA-2-61:S:N:N5:354 883811 
Category: Classification 
Tariff No.: 6108.21.0010 
Ms. SusAN A. SCHRETER 
CARING PRODUCTS INTERNATIONAL INC. 
315 East 86th Street 
Suite 3PE 
New York, NY 10028 


Re: The tariff classification of incontinent panties from Canada. 


DEAR Ms. SCHRETER: 

In your letter dated March 16, 1993, you requested a tariff classification ruling. 

The submitted sample is a pair of 100 percent cotton women’s panties. The item fea- 
tures an exposed elasticized waist and elasticized leg openings. A coated nylon channel 
pouch holds either a reusable or disposable pad. 

In your request, you have stated that HRL 085691 holds that an incontinent pant was 
classified as 9817.00.9600, HTS. That sample is a brief with an outer shell of knit polyester 
fabric with a green vinyl covering and features a liner and an interlining. The brief is se- 
cured for wear by metal snaps which can be adjusted for fit. When fitted and worn properly 
the outer shell fabric prevents leakage. this garment is used by persons suffering from a 
permanent or chronic impairment, as opposed to an acute or transitory impairment. 

In contrast, while the instant garment does provide some leak protection when used 
with a pad, the instant garment appears to be of the type used for postpartum or postop- 
erative therapy and relatively mild incontinence problems. The sample is not similar to 
the heavy multi-layered brief described above and appears not suited for chronically or 
permanent incontinent individuals. 

The applicable subheading for the brief will be 6108.21.0010, harmonized Tariff Sched- 
ule of the United States (HTS), which provides for Women’s or girls’ slip, petticoats, 
briefs, panties, * * * and similar articles, knitted or crocheted: briefs and panties: of cot- 
ton, women’s. The duty rate will be 8.1 percent ad valorem. 

Goods classifiable under subheading 6108.21.0010, HTS, which have originated in the 
territory of Canada, will be entitled to a 4 percent ad valorem rate of duty under the 
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United States-Canada Free Trade Agreement (FTA) upon compliance with all applicable 
regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed a the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F.. MAGUIRE, 
Area Director, New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:S 557529 MLR 
Category: Classification 
Tariff No.: 9817.00.96 
Ms. Susan A. SCHRETER 
PRESIDENT 
CARING PRODUCTS INTERNATIONAL INC. 
315 East 86th Street 
Suite 3PE 
New York, New York 10028 


Re: Eligibility under the Nairobi Protocol; specially designed or adapted for the handi- 
capped; adult diaper; incontinence; New York Ruling Letter (NYRL) 88381. 


Dear Ms. SCHRETER: 

This is in reference to your letter of July 30, 1993, requesting reconsideration of New 
York Ruling Letter (NYRL) 883811 dated April 16, 1993, to examine adult diapers for pos- 
sible duty-free treatment under subheading 9817.00.96, Harmonized Tariff Schedule of 
the United States (HTSUS). A sample was submitted with your request, as well as a sam- 
ple of a competitor’s diaper. 


Facts: 

The article at issue is referred to as an “institutional adult diaper” (“diaper”) which al- 
legedly is designed to effectively manage serious, chronic incontinence problems, and, 
therefore, specifically benefit health care institutions and the chronically incontinent pa- 
tients they serve. The diaper consists of a light-weight, durable stretch cotton or polyester 
shell with a water-resistant elasticized “channel” system which is formed from either po- 
rous polyester or cotton fabric stitched over the center of the diaper. The diaper with its 
channel system is used with a super-absorbent, ultra-thin and disposable insert pad that is 
sold separately from the diaper and which is not imported. The channel secures the pad 
without pins, adhesive tape, snaps, belts, or other attachment devices. The patent-pend- 
ing channel is stated to serve as a temporary container for moisture not yet absorbed by 
the pad or asa final barrier against leaks if the pad is filled to capacity. The diaper is stated 
to be washable, breathable, and provides discreet protection for both men and women. 
The diaper and the disposable insert pad will be marketed to hospitals, nursing homes, 
and acute and sub-acute health care facilities. The diaper will be imported from Canada. 


Issue: 

Whether the adult diaper is “specially designed or adapted” for the handicapped within 
the meaning of the Nairobi Protocol, and, therefore, eligible for duty-free treatment un- 
der subheading 9817.00.96, HTSUS. 


Law and Analysis: 

The Nairobi Protocol to the Agreement on the Importation of Educational, Scientific, 
and Cultural Materials Act of 1982, established the duty-free treatment for certain arti- 
cles for the handicapped. Presidential Proclamation 5978 and Section 1121 of the Omni- 
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bus Trade and Competitiveness Act of 1988, provided for the implementation of the 
Nairobi Protocol into subheadings 9817.00.92, 9817.00.94, and 9817.00.96, HTSUS. 
These tariff provisions specifically state that “[a]rticles specially designed or adapted for 
the use or benefit of the blind or other physically or mentally handicapped persons” are 
eligible for duty-free treatment. 

U.S. Note 4(a), subchapter XVII, Chapter 98, HTSUS, states that, “the term ‘blind or 
other physically or mentally handicapped persons’ includes any person suffering from a 
permanent or chronic physical or mental impairment which substantially limits one or 
more major life activities, such as caring for one’s self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, learning, or working.” 

U.S. Note 4(b), subchapter XVII, Chapter 98, HTSUS, which establishes limits on clas- 
sification of products in these subheadings, states as follows: 

(b) Subheadings 9817.00.92, 9817.00.94, and 9817.00.96 do not cover — 


(i) articles for acute or transient disability; 

(ii) spectacles, dentures, and cosmetic articles for individuals not substantially 
disabled; 

(iii) therapeutic and diagnostic articles; or 

(iv) medicine or drugs. 

We have previously ruled that a person suffering from chronic incontinence is physi- 
cally handicapped as that term is defined in U.S. Note 4(a) to Subchapter XVII. See Head- 
quarters Ruling Letter (HRL) 085092 dated May 10, 1990; and HRL 085094 dated May 10, 
1990. Therefore, the primary issue regarding the article at issue is whether it is “specially 
designed or adapted” for the use or benefit of the handicapped within the meaning of the 
Nairobi Protocol. 

In NYRL 883811, the diaper was classified under subheading 6108.21.0010, HTSUS, 
which provides for: Women’s or girls’ slip, petticoats, brief, panties, * * * and similar arti- 
cles, knitted or crocheted: briefs and panties: of cotton, women’s. You now request that 
this ruling be revoked and that the diaper be reclassified under subheading 9817.00.96, 
HTSUS. NYRL 883811 compared the diaper with an incontinent pant classified under 
subheading 9817.00.96, HTSUS, in HRL 085691 dated April 18, 1990. In HRL 085691, the 
sample was a brief with an outer shell of knit polyester fabric with a green vinyl covering, a 
liner, and an interlining. The brief was secured for wear by metal snaps which could be 
adjusted for fit. When fitted and worn properly, the outer shell fabric prevented leakage. It 
was stated that this garment is used by persons suffering from a permanent or chronic 
impairment, as opposed to an acute or transitory impairment. In contrast, the diaper in 
NYRL 883811 and at issue here, did not appear to be similar to the heavy multi-layered 
brief described in HRL 085691 or suitable for chronically or permanent incontinent indi- 
viduals, but rather appeared to provide some protection when used with a pad and be of 
the A ta used for postpartum or postoperative therapy and relatively mild incontinence 
problems. 

We have also considered several other cases involving adult diapers. See HRL 088279 
dated March 5, 1991; HRL 088761 dated March 5, 1991; and HRL 085092 dated May 10, 
1990. In each of these rulings, the diapers were similar to the one in HRL 085691, in that 
some sort of vinyl was used to prevent leakage. In HRL 085092, it was also pointed out that 
the expense associated with purchasing and properly caring for the med-i-brief would not 
make it feasible for an individual to use with acute or transitory incontinence based on 
cost alone. This ruling also reconsidered NYRL 846983 dated December 5, 1989, which 
classified a containment pad under subheading 6210.50.2050, HTSUS. In all of these rul- 
ings, it was found that the article under consideration was durable and well constructed, 
and designed for long-term use over a long period of time, as opposed to a disposable incon- 
tinent care product. 

In this case, we also find the diaper to be durable and well constructed, and designed for 
repeated use over a long period of time. Although the diaper is not as bulky as the heavy 
multilayered brief described in HRL 085691, this alone does not mean thai the diaper is 
not suited for individuals with chronic or permanent incontinence. As we stated in HRL 
556532 dated June 18, 1992, in regard to some canes which were stylish and had an attrac- 
tive permanized finish, there is no restriction on articles for the handicapped being “sty]- 
ish”; however, if style dominates as the essential character of the article, this is a 
significant indication that it is not an article for the handicapped. Here, the diaper does 
not have to be bulky to be effective. Furthermore, although the diaper does not have a vi- 
nyl coating or lining as in the rulings above, the channel system is composed of a porous 
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polyester fabric which prevents leakage. NYRL 883811 also noted that the diaper may be 
used for relatively mild incontinence problems. These problems may nonetheless be per- 
manent and chronic, and the fact that the diaper could be used for postpartum or postop- 
erative therapy does not disqualify it from subheading 9817.00.96, HTSUS, treatment. 


Holding: 

On the basis of the information and sample submitted, the adult diaper is considered to 
be an article specially designed or adapted for the handicapped, and, therefore, eligible for 
duty-free treatment under subheading 9817.00.96, HTSUS. 

Pursuant to 19 CFR 177.9(d), NYRL 883811 dated April 16, 1993, is hereby modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF DRINK PREMIX 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Customs Moderniza- 
tion Act (Pub. L. 103-182), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of a drink premix. Comments are invited on the correctness of the pro- 


posed ruling. 
DATE: Comments must be received on or before February 25, 1994. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Food and Chemi- 
cals Classification Branch, 1301 Constitution Avenue, NW., (Franklin 
Court), Washington, D.C. 20229. Comments submitted may be in- 
spected at the Regulations Branch, Office of Regulations and Rulings, 
located at Franklin Court, 1099 14th St., NW, Suite 4000, Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: Lenny Feldman, Food 
and Chemicals Classification Branch, (202-482-7020). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In New York Ruling Letter 863718, issued June 19, 1991, by the Area 
Director of Customs, New York Seaport, a drink premix was classified in 
subheading 2106.90.5050, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for food preparations not 
elsewhere specified or included, other, subject to quota in subheading 
9904.60.60, HTSUSA. The ruling letter is set forth in Attachment A 
to this document. Customs Headquarters is of the opinion that in order 
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for the product to be considered a flavored syrup, classifiable as a food 
preparation within subheading 2106.90.5050, HTSUSA, it must con- 
tain an added flavoring substance, and that substance should be in 
sufficient quantity to impart the flavor’s unique organoleptic character- 
istics. In this case, because inspection of the product by Customs offi- 
cials, including laboratory analysis, has revealed that the added 
flavoring material is in such small quantity as to impart no noticeable 
organoleptic characteristics such as aroma and flavor, its presence is 
viewed as de minimis. Therefore, the product is not classifiable as a food 
preparation within subheading 2106.90.5050, HTSUSA. 

Customs intends to revoke this decision to reflect proper classifica- 
tion of the product in subheading 1702.90.31 or 1702.90.32, HTSUSA, 
which provides for other sugars, sugar syrups not containing added fla- 
voring or coloring matter, other, derived from sugar cane or sugar beets, 
dependent on whether the product is described in paragraphs (a) and (b) 
of additional U.S. note 3 to chapter 17, HTSUSA. Before taking this ac- 
tion, consideration will be given to any written comments timely re- 
ceived. The proposed ruling revoking the New York ruling letter is set 
forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: January 6, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., June 19, 1991. 


CLA-2-21:S:N:N1:228 
Category: Classification 
Tariff No.: 2106.90.5050 
Mk. Davin M. BLAKE 
C.J. TOWER, INC. 
28 Dearborn Street 
Buffalo, NY 14207-1300 


Re: The tariff classification of a drink premix from Canada. 


DEAR MR. BLAKE: 

In your letter dated May 23, 1991, on behalf of Cando Apple Limited, Toronto, Canada, 
you requested a tariff classification ruling. 

The product, described in your letter, is a liquid composed of approximately 50 percent 
water, 50 percent sugar, and less than one percent apple flavoring. It will be imported in 
bulk tanks, and used as the base ingredient in the production of a drink mix. 

The applicable subheading for the drink premix will be 2106.90.5050, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for food preparations not else- 
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where specified or included * * * other * * * subject to quotas established pursuant to 
Section 22 of the Agricultural Adjustment Act, as amended * * * provided for in subhead- 
ing 9904.60.60. The duty rate will be 10 percent ad valorem. 

Goods classifiable under subheading 2106.90.5050, HTS, which have originated in the 
territory of Canada, will be entitled to a 7 percent ad valorem rate of duty under the 
United States-Canada Free Trade Agreement (FTA) upon compliance with all applicable 
regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:F 955641 LPF 
Category: Classification 
Tariff No.: 1702.90.31; 1702.90.32; 9904.40.60 
Mr. BRUCE SHULMAN 
STEIN SHOSTAK SHOSTAK & O’HARA 
Suite 807 
1620 L Street, NW 
Washington, D.C. 20036-5605 


Re: Revocation of NYRL 863718; Classification of drink premix in 1702, HTSUS as other 
sugars, sugar syrups not containing added flavoring or coloring matter; Not 2106 
food preparation. 


DEAR MR. SHULMAN: 

In New York Ruling Letter (NYRL) 863718, issued June 19, 1991, a drink premix, im- 
ported from Canada, was classified in subheading 2106.90.5050, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), as food preparations not elsewhere 
specified or included, other, subject to quota in subheading 9904.60.60, HTSUSA. In your 
letter, dated November 15, 1993, it was stated that you have been retained as counsel by 
Cando Apple Ltd., the party on whose behalf NYRL 863718 was issued. We have reviewed 
that ruling and have found it to be in error. The correct classification is as follows. 


Facts: 

The product, described as a drink premix, is imported in bulk tanks and used as the base 
ingredient in the production of a beverage mix. It is our current understanding, from in- 
formation submitted by the importer, that the product typically includes approximately 
50% water, 50% beet or cane sugar, and 0.00345% natural apple flavor. A Customs Labo- 
ratory Report, dated April 6, 1993, found four samples of the product to contain 0.002, 
0.0012, 0.0015, and 0.0017% volatile components by weight. The lab was unable to con- 
firm the identities of these components as apple flavor. 


Issue: 

Whether the drink premix is classifiable within heading 2106 as a food preparation not 
elsewhere specified or included or within heading 1702 as a sugar syrup not containing 
added flavoring or coloring matter. 
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Law and Analysis: 

The General Rules of Interpretation (GRIs) taken in their appropriate order provide a 
framework for classification of merchandise under the HTSUS. Most imported goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. The Explanatory Notes (ENs) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRIs. 

Heading 2106 provides for food preparations not elsewhere specified or included, while 
heading 1702 provides for sugar syrups not containing added flavoring or coloring matter. 
EN(12) to 2106 indicates that the heading includes: 


[p]reparations for the manufacture of lemonades or other beverages, consisting, for 
example, of: 

flavoured or coloured syrups, being sugar solutions with natural or artificial sub- 
stances added to give them the flavour of, for example, certain fruits or plants (rasp- 
berry, blackcurrant, lemon, mint, etc.), whether or not containing added citric acid 
and preservatives * * *. 


In contrast, the EN to 1702 indicates that the heading includes: 


([slyrups of all sugars * * * provided they do not contain added flavouring or colouring 
matter * * *. 


Customs maintains that in order to be considered a flavored syrup, an imported article 
must contain an added flavoring substance and that substance should be in sufficient 
quantity to impart the flavor’s unique organoleptic characteristics. In this case, because 
inspection of the product by Customs officials, including laboratory analysis, has revealed 
that the added flavoring material is in such small quantity as to impart no noticeable char- 
acteristics such as aroma and flavor, its presence is viewed as de minimis. The product 
does not qualify as a “flavored” syrup for the preparation of beverages and consequently is 
not classifiable as a food preparation. 

Pursuant to a GRI 1 analysis, the terms of the headings and relevant EN indicate that 
the drink premix is appropriately classified within heading 1702 as a sugar syrup not con- 


taining added flavoring or coloring matter. The appropriate subheadings are 1702.90.31 
and 1702.90.32, HTSUSA, dependent on whether the product is described in paragraphs 
(a) and (b) of additional U.S. note 3 to chapter 17, HTSUSA. 


Holding: 

The drink premix, entered pursuant to Notes 3(a) and 3(b), is classifiable in subheading 
1702.90.3100, HTSUSA. The general column one rate of duty is 1.4606 cents per kilogram 
less 0.020668 cent per kilogram for each degree under 100 degrees (and fractions of a de- 
gree in proportion) but not less than 0.943854 cent per kilogram. 

If not entered pursuant to Notes 3(a) and 3(b), the drink premix is classifiable in sub- 
heading 1702.90.3200, HTSUSA. The general column one rate of duty is 37.386 cents per 
kilogram. 

In addition, subheading 9904.40.60, HTSUSA, provides that, in any event, if the prod- 
uct is classifiable in either subheading, it carries a supplemental agricultural import fee of 
2.2 cents per kilogram of the total sugars, but not in excess of 50 percent. 

NYRL 863718 hereby is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND Koyo SEIko Co., 
Lrp., Koyo Corp. or U.S.A., NSK Lrp., anp NSK Corp., DEFENDANT- 
INTERVENORS 


Court No. 91-07-00486 


Plaintiff challenges the Department of Commerce, International Trade Administra- 
tion’s (“ITA”): (1) failure to adequately address plaintiff's arguments regarding discrep- 
ancies between reported sales and suspended entries; (2) determination to offset interest 
expenses with interest income when calculating cost of production and constructed value; 
(3) determination not to order collection of interest on bonds posted by respondents; and 
(4) allowance of an adjustment to foreign market value (“FMV”) for pre-sale inland 
freight. 

Held: ITA’s determinations are affirmed in all respects. 

[Case dismissed. ] 


(Dated January 3, 1994) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
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sel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import Admini- 
stration, U.S. Department of Commerce, for defendant. 
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Dowe) for defendant-intervenor NSK Ltd. and NSK Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Timken Company (“Timken”), 
moves pursuant to Rule 56.1 of the Rules of this Court for judgment on 
the agency record, challenging the Department of Commerce, Interna- 
tional Trade Administration’s (“ITA”) final results in an administra- 
tive review of imports of tapered roller bearings (“TRBs”) from Japan 
produced by Koyo Seiko Co., Ltd., Koyo Corporation of U.S.A. (“Koyo”), 
NSK Ltd. and NSK Corporation (“NSK”). Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Certain Components 
Thereof, From Japan; Final Results of Antidumping Duty Administra- 
tive Review (“Final Results”), 56 Fed. Reg. 26,054 (1991), as amended by 
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Tapered Roller Bearings, Four Inches or Less in Outside Diameter and 
Certain Components Thereof, From Japan; Amendment to Final Results 
of Antidumping Finding Administrative Review (“Amended Final Re- 
sults”), 56 Fed. Reg. 31,113 (1991). 


BACKGROUND 


On September 27, 1988, the ITA initiated an administrative review of 
Koyo and NSK’s imports of TRBs from Japan for the period from August 
1, 1987 through July 31, 1988. Initiation of Antidumping and Counter- 
vailing Duty Administrative Reviews, 53 Fed. Reg. 37,618 (1988). 

On December 13, 1990, the ITA published the preliminary results of 
this administrative review finding a dumping margin of 54.01% for 
Koyo and a dumping margin of 20.34% for NSK. Tapered Roller Bear- 
ings Four Inches or Less in Outside Diameter and Certain Components 
Thereof From Japan; Preliminary Results of Antidumping Duty Ad- 
ministrative Review, 55 Fed. Reg. 51,308, 51,309 (1990). 

On June 6, 1991, the ITA published its Final Results for this adminis- 
trative review finding a 47.63% dumping margin for Koyo and a 18.63% 
dumping margin for NSK. Final Results, 56 Fed. Reg. at 26,061. 

On July 9, 1991, the ITA amended the Final Results to correct a cleri- 
cal error in regard to NSK’s dumping margin which resulted in a final 
dumping margin for NSK of 18.31%. Amended Final Results, 56 Fed. 
Reg. 31,113. Timken does not challenge the ITA’s correction of this 
clerical error in regard to NSK. 

However, Timken does challenge the following actions by the ITA: 
(1) the ITA’s failure to adequately address plaintiff's arguments regard- 
ing discrepancies between the value of U.S. sales reported by respon- 
dents and the value of suspended entries reported by the U.S. Customs 
Service (“Customs”); (2) the ITA’s determination to offset interest ex- 
penses with interest income when calculating cost of production 
(“COP”) and constructed value; (3) the ITA’s determination not to or- 
der collection of interest on bonds posted by respondents; and (4) the 
ITA’s allowance of an adjustment to foreign market value (“FMV”) for 
pre-sale inland freight. Memorandum in Support of Plaintiff’s Motion 
for Judgment on the Agency Record (“Timken’s Memorandum”) at 
11-34. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 
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1. Alleged Discrepancy Between Reported Sales and Suspended Entries: 


Timken presented evidence to the ITA “that the quantity of sus- 
pended entries of tapered roller bearings from Japan reported by Cus- 
toms was far lower than the quantity reported by respondent Japanese 
producers in their public submissions.” Timken’s Memorandum at 13 
(citing Administrative Record Public Document Numbers (“AR Pub. 
Doc. Nos.”) 66, 103). 

Timken alleges that public import statistics for the period of review 
show that Customs suspended $17.3 million worth of TRB imports from 
Japan while Koyo and NSK reported to the ITA imports worth approxi- 
mately $34.3 million. Timken relied upon information supplied by the 
ITA for its estimate of the value of TRB imports suspended by Customs 
and on the public versions of Koyo and NSK’s questionnaire responses 
for its estimate of the value of their imports. Timken’s Memorandum at 
13; see also AR Pub. Doc. No. 66. 

ITA responded to Timken’s allegation by stating: 


We continue to instruct Customs on the proper implementation 
of our instructions to suspend liquidation on entries of TRBs and 
collect a cash deposit, as appropriate. We are not aware of improp- 
erly liquidated entries for this review period. 


Final Results, 56 Fed. Reg. at 26,055. 
Timken argues that the ITA was obligated to thoroughly investigate 
its allegation of possible undersuspension of TRB entries as soon as 


Timken brought its suspicions to the ITA’s attention. Timken states 
that “failure to collect pertinent data or to consider a relevant aspect of 
an issue, constitutes an abuse of discretion.” Timken’s Memorandum at 
16 (quoting Timken Co. v. United States, 10 CIT 86, 97, 630 F. Supp. 
1327, 1337-38 (1986)). 

Timken also argues that, unless the alleged undersuspension is reme- 
died, the ITA will be unable to preform its statutory duty to assess 
antidumping duties on “entries of the merchandise included within the 
determination.” Jd. at 18 (quoting 19 U.S.C. § 1675(a)(2) (1988)). 

Finally, Timken claims that the ITA cannot delegate its responsibility 
to investigate and resolve this issue to Customs. Timken argues that the 
ITA’s statutory duty to provide assessment instructions to Customs in- 
cludes the duty to determine whether all entries of the subject merchan- 
dise were correctly suspended. Timken further argues that Customs’ 
duty is merely ministerial in regard to the implementation of the ITA’s 
suspension and assessment instructions. Id. at 18-20. 

Defendant argues that Timken does not possess standing to raise this 
issue before this Court. Defendant states that in order to possess stand- 
ing a plaintiff must allege an injury that can be remedied by a decision of 
this Court. Defendant asserts that there is no action this Court could 
take which would afford Timken the relief it seeks. Defendant’s Memo- 
randum in Opposition to Plaintiff's Motion for Judgment Upon the 
Agency Record (“Defendant’s Memorandum”) at 9-12. 
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Specifically, defendant maintains that the ITA is without authority to 
order reliquidation of entries that Customs may have already liqui- 
dated. Defendant states that “[a]lthough Commerce makes the determi- 
nation that is the ‘basis for the assessment of antidumping duties,’ 
19 U.S.C. § 1675(a), it is Customs that collects these duties. 19 C.F.R. 
§§ 353.15(a)(3)(ii), 353.21(a).” Defendant’s Memorandum at 11. Defen- 
dant argues that Timken has pointed to no statutory authority which 
allows the ITA to order Customs to reliquidate entries, therefore, there 
is no relief which this Court may grant Timken. Jd. at 11-12. 

Finally, defendant claims that any undersuspension of entries would 
result in an undercollection only of cash deposits. As to the assessment 
and collection of antidumping duties on entries covered by this adminis- 
trative review, defendant states that pursuant to the ITA’s current 
practice, the amount of unliquidated entries affects the amount of 
antidumping duty assessed per entry but not the total amount of 
antidumping duty collected. Therefore, the total amount of antidum- 
ping duties due under the statute will be collected. Defendant’s Memo- 
randum at 11 n.9. 

Defendant-intervenor NSK agrees with defendant that Timken has 
no remedy for any entries which may not have been suspended from 
liquidation because they are already liquidated and there is no statutory 
authority to order reliquidation. Brief of NSK Ltd. and NSK Corpora- 
tion, Defendant-Intervenors, in Opposition to Plaintiff's Motion for 
Judgment Upon the Agency Record (“NSK’s Brief”) at 13-15. 

In addition, NSK argues that nothing in the statute and regulations 
governing the conduct of administrative reviews by the ITA suggests 
that the ITA is required to investigate the status of the suspension of 
liquidation of entries of the subject merchandise. Id. at 9-12. 

NSK maintains that if Timken believed that undersuspensions were 
occurring, its correct remedy would have been to bring an action in man- 
damus against Customs, the agency statutorily charged with respon- 
sibility for suspending liquidation of merchandise subject to an 
antidumping duty order. Jd. at 12-13. 

Defendant-intervenor Koyo argues that Timken has failed to present 
reliable evidence that undersuspensions have occurred because the two 
sets of data relied upon by Timken are not comparable. Koyo states that 
the Customs data referred to by Timken consists of the entered value of 
TRBs from Japan which in the case of Koyo is a transfer price between 
related companies.1 In contrast, the U.S. sales price reported in Koyo’s 
questionnaire response is the sale price to the first unrelated purchaser 
in the U.S. and includes additional costs not included in the entered 
value. Therefore, it is to be expected that the U.S. sales price would 
be substantially higher than the entered value and Timken’s evidence 
does not show that undersuspension of TRB entries have occurred. 
Defendant-Intervenor Koyo’s Memorandum in Opposition to Plaintiff 


1 All of Koyo’s sales to the U.S. market were exporter’s sale price transactions between Koyo Seiko Co., Ltd. and its 
U.S. subsidiary American Koyo Corporation. 
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Timken’s Motion for Judgment on the Agency Record (“Koyo’s Memo- 
randum”) at 11-12. 

Koyo also argues that Timken has sued the wrong agency. Koyo states 
that the ITA must order suspension of liquidation when it finds evi- 
dence of sales at less than fair value during its preliminary investigation 
of an antidumping duty complaint. 19 U.S.C. § 1673b(d)(1) (1988). At 
the conclusion of an administrative review, as here, the ITA’s final de- 
termination is to be the basis of the instructions it sends to Customs re- 
garding assessment of antidumping duties. 19 U.S.C. § 1675a; 19 C.F.R. 
§ 353.21(a). Customs is to suspend liquidation of any entries made sub- 
ject to an outstanding antidumping duty order and to assess antidum- 
ping duties per the ITA’s instructions. 19 U.S.C. § 1500 (1988); 
19 C.F.R. § 159.41 (1991). ITA has no responsibility for or ability to di- 
rect how Customs carries out the ITA’s suspension and liquidation 
instructions. In this case, the ITA has correctly sent out suspension 
of liquidation and assessment instructions. Koyo’s Memorandum at 
12-16. 

Timken replies that it does possess standing to raise this issue be- 
cause the defendant itself describes a remedy that this Court could order 
the ITA to implement when the defendant describes the ITA’s current 
assessment practice. Timken asserts that this practice is new and Tim- 
ken was unaware that it was in effect at the time of the underlying ad- 
ministrative proceeding. Therefore, Timken requests that this Court 
remand this issue to the ITA to allow the ITA to adopt and implement its 
new policy in this case. Reply Memorandum of The Timken Company in 
Support of Motion for Judgment on the Agency Record (“Timken’s Re- 
ply”) at 5-8. 

It is clear under the statutory scheme devised by Congress, that the 
ITA’s responsibility to instruct Customs pursuant to the ITA’s author- 
ity to conduct administrative reviews is twofold. First, when the ITA 
makes a preliminary determination that merchandise is being sold at 
less-than-fair-value, the ITA is to issue instructions to Customs to sus- 
pend liquidation of all entries of the subject merchandise imported from 
the country under investigation after the date of the preliminary deter- 
mination. 19 U.S.C. § 1673b(d)(1). No one contests that the ITA did in 
fact issue instructions to Customs to suspend liquidation of TRBs from 
Japan in this case. 

Second, after the conclusion of an administrative review, the ITA’s fi- 
nal determination is the basis for Customs’ liquidation of the suspended 
entries of the subject merchandise. 19 U.S.C. § 1675(a)(2). Pursuant to 
its regulations, at the conclusion of an administrative review the ITA is 
to “instruct the Customs Service to assess antidumping duties on the 
merchandise described in paragraph (b) of this section and to collect a 
cash deposit of estimated antidumping duties on future entries.” 
19 C.F.R. § 353.22(c)(10) (1991) (emphasis added). 

Customs alone is granted the power to liquidate entries of mer- 
chandise. 19 U.S.C. § 1500. Customs also has sole power to suspend 
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liquidation pursuant to statute and regulations when notified of an out- 
standing antidumping duty order on imports of merchandise. 19 U.S.C. 
§ 1504 (1988); 19 C.F.R. §§ 159.41, 159.58 (1991). Therefore, once the 
ITA has issued suspension instructions to Customs, it is Customs’ re- 
sponsibility and duty to implement those instructions. 

This Court finds that the ITA has fulfilled its statutory duty. There is 
no requirement in the statute or regulations that the ITA monitor Cus- 
toms’ implementation of the ITA’s suspension or liquidation instruc- 
tions. If Timken believed that Customs was failing to perform its 
statutory duty by not suspending entries of merchandise which were 
subject to the TRB antidumping duty order, Timken should have 
brought an action in mandamus to compel Customs to perform its duty. 

In addition, this Court can give Timken no remedy as to any entries 
which may have been incorrectly liquidated by Customs since all liqui- 
dations are final ninety days after liquidation. 19 U.S.C. § 1514 (1988). 

However, since suspension of entries of the subject merchandise at is- 
sue in this case currently continues pursuant to the preliminary injunc- 
tion entered by this Court,2 and since this Court can order liquidation of 
these entries pursuant to 19 U.S.C. § 1516a(e) (1988), this Court orders 
the ITA to apply its current administrative practice for assessments and 
collect the full amount of antidumping duties calculated to be due in this 
case by assessing these duties over all suspended entries of the subject 
merchandise. See Defendant’s Memorandum at 11 n.9. 


2. Interest Income Offset: 

In its Final Results, the ITA allowed Koyo and NSK to offset interest 
expenses with interest income when calculating cost of production and 
constructed value. Final Results, 56 Fed. Reg. at 26,056. 

Timken challenges the ITA’s allowance of this adjustment for inter- 
est income when calculating interest expenses for purposes of calculat- 
ing COP and constructed value. Specifically, Timken argues that the 
ITA ignored its own administrative precedents by not requiring respon- 
dents to show that any interest income was directly related to produc- 
tion of the subject merchandise and the current operations of the firm. 
Timken’s Memorandum at 22-24. In addition, Timken alleges that re- 
spondents failed to adequately describe the source of the interest in- 
come as required by the ITA in previous administrative proceedings. Id. 
at 22-23. 

Timken also alleges that the ITA’s decision to decrease interest ex- 
penses by the amount of interest income in calculating COP and con- 
structed value is not in accordance with law. Timken maintains that the 
plain language of 19 U.S.C. § 1677b(e) (1988),3 requires that all costs of 


2 Order granting Preliminary Injunction, Court No. 91-07-00486 (Aug. 9, 1991). 
19 U.S.C. § 1677b(e) states in relevant part: 
(e) Constructed value 
(1) Determination 
For the purposes of this subtitle, the constructed value of imported merchandise shall be the sum of — 


(A) the cost of materials (exclusive of any internal tax applicable in the country of exportation directly 
to such materials or their disposition, but remitted or refunded upon the exportation of the article in = 
continue 
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production, including interest expenses, be included in the calculation 
of constructed value. Timken claims that the only offset allowed by the 
statute is to account for home market internal taxes rebated upon ex- 
port. Therefore, Timken argues there is no statutory authority for off- 
setting interest expenses with interest income, especially if the interest 
income cannot be directly tied to production of the subject merchandise. 
Timken’s Memorandum at 24-26. Timken seems to be arguing by 
extension that the same constraints apply to the calculation of cost of 
production. 

Defendant and Koyo argue that Timken has misstated the ITA’s test 
for allowing an interest income offset to interest expenses. Defendant 
states that the correct test is not whether the interest income is directly 
related to production of the subject merchandise but whether the inter- 
est income is related to the ordinary operations of the company. Defen- 
dant maintains that this court affirmed the ITA’s test on this issue in 
Floral Trade Council v. United States, 15 CIT 497, 508-09, 775 F. Supp. 
1492, 1504 (1991), and Asociacion Colombiana de Exportadores v. 
United States, 13 CIT 13, 18, 704 F. Supp. 1114, 1119 (1989). Defen- 
dant’s Memorandum at 21-22; Koyo’s Memorandum at 17-19. 

Defendant claims that the ITA correctly found that Koyo and NSK 
demonstrated a direct relationship between the interest income and 
their general operations. Defendant’s Memorandum at 23 (citing AR 
Confidential Doc. Nos. 4, 5). Koyo and NSK agree with defendant’s ar- 
gument that the ITA correctly determined that Koyo and NSK met the 
test. Koyo’s Memorandum at 19-20; NSK’s Brief at 16-18. 

In regard to Timken’s argument that 19 U.S.C. § 1677b(e) does not 
allow for an adjustment for interest income in the calculation of COP or 
constructed value, NSK points out that 19 U.S.C. § 1677b(e) defines 
only constructed value which is used in situations where home market 
sales of the subject merchandise are either nonexistent or too small to be 
used to calculate foreign market value. Cost of production, on the other 
hand, is defined only by regulation, 19 C.F.R. § 353.51(c) (1991),4 and 
deals with determining whether a home market model is being sold at 
less than its cost of production. NSK’s Brief at 18-20; see 19 U.S.C. 
§ 1677b(b) (1988). Therefore, Timken’s argument that the statute does 
not allow for offsets for interest income in the calculation of COP is in- 
correct because the statute Timken argues about does not define COP. 
NSK’s Brief at 20. In addition, NSK alleges that Timken’s argument is 
internally inconsistent because even Timken recognizes that some off- 


production of which such materials are used) and of fabrication or other processing of any kind employed in 
producing such or similar merchandise * 
(B) an amount for general expenses and profit equal to that usually reflected in sales of merchandise of the 
same general class or kind as the merchandise under consideration * * *, except that — 
(i) the amount for general expenses shall not be less than 10 percent of the cost as defined in subpara- 
graph (A), and 
(ii) the amount for profit shall not be less than 8 percent of the sum of such general expenses and cost; 
and 
(C) the cost of all containers and coverings of whatever nature, and all other expenses incidental to placing 
the merchandise under consideration in condition, packed ready for shipment to the United States. 
4i9 C.F.R. § 353.51(c) states: 
(c) Calculation of cost of production. The Secretary will calculate the cost of production based on the cost of mate- 
rials, fabrication, and general expenses, but excluding profit, incurred in producing such or similar merchandise. 
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sets in the calculation of constructed value, such as a deduction from the 
cost of manufacture for revenues resulting from the sale of scrap pro- 
duced in the production process, are allowed. Id. at 21 (citing Timken’s 
Brief at 25-26). 

NSK argues that it has shown that its claimed interest income offset is 
related to the ordinary operation of NSK, production of antifriction 
bearings including the subject TRBs. NSK’s Brief at 16-18. 

In its reply brief, Timken argues that 19 U.S.C. § 1677b(e) requires all 
costs of production, including interest expenses, be included in the cal- 
culation of constructed value and that the statute allows for no offsets 
except for a reduction for internal taxes rebated upon export. Timken 
then proceeds to apply this argument to COP. Timken’s Reply at 17-18. 
Timken claims that the requirements of 19 U.S.C. § 1677b(e) apply to 
COP because both the statute and 19 C.F.R. § 353.51(c) require that all 
costs used in calculating constructed value and COP be tied to the mer- 
chandise under investigation. Jd. at 18 n.2. Timken states that the ITA 
specifically, and correctly, requested Koyo and NSK to explain how in- 
terest income related to the production of TRBs and that they were un- 
able to do so. Id. at 19-22. 

It seems to this Court that Timken is trying to equate COP with con- 
structed value. However, constructed value and COP are two very dif- 
ferent concepts used for very different purposes. Trying to draw 
analogies between the two concepts is dangerous at best. Therefore, this 
Court will address Timken’s arguments in regard to COP and con- 
structed value separately. 

First, in regard to the calculation of COP, Timken has misstated the 
ITA’s standard for allowing interest expenses to be offset by interest in- 
come. In the final results of an administrative review of an antidumping 
duty order on cellular mobile telephones from Japan, the ITA published 
the following explanation of its practice in regard to offsetting interest 
expenses with interest income in calculating COP: 


Comment 16: Motorola questions whether the interest income al- 
lowed as an offset to MELCO’s interest expense was attributable to 
CMT operations. 

Department’s Position: The interest income claimed by MELCO 
as an offset to interest expense was for interest earned on compen- 
satory balances. The Department does not require that such inter- 
est be exclusively related to the merchandise subject to review. 
Short-term interest income, such as that earned on compensatory 
balances, which is related to the ordinary course of business, is ac- 
cepted as an offset to short-term interest expense. (See Final Results 
of Administrative Review: Titanium Sponge from Japan, (52 FR 
4799, February 17, 1988.)) 


Cellular Mobile Telephones and Subassemblies From Japan; Final Re- 
sults of Antidumping Duty Administrative Review, 54 Fed. Reg. 48,011, 
48,016 (1989) (emphasis added); see also Tapered Roller Bearings Four 
Inches or Less In Outside Diameter and Certain Components Thereof 
From Japan; Final Results of Antidumping Duty Administrative Re- 
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view, 55 Fed. Reg. 38,720, 38,723 (1990); Final Determination of Sales at 
Less Than Fair Value: Certain Small Business Telephone Systems and 
Subassemblies Thereof From Taiwan, 54 Fed. Reg. 42,543, 42,545 
(1989); Final Determination of Sales at Less Than Fair Value: Certain 
Fresh Cut Flowers From Colombia, 52 Fed. Reg. 6,842, 6,848 (1987); 
Erasable Programmable Read Only Memories (EPROMs) From Japan; 
Final Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 
39,680, 39,684 (1986); but see Tapered Roller Bearings, Four Inches or 
Less In Outside Diameter, and Certain Components Thereof, From 
Japan; Final Results of Antidumping Duty Administrative Review, 
56 Fed. Reg. 65,228, 65,238 (1991) (ITA stated interest income must be 
related to production of subject merchandise in order to offset interest 
expense in calculating COP). Therefore, this Court finds that the ITA’s 
standard practice has been to require respondents to show that interest 
income is related to the general operations of the firm in order for that 
interest income to be used to offset interest expenses in the calculation 
of COP. 

This standard has been upheld by this court. Floral Trade Council, 
15 CIT at 508-09, 775 F. Supp. at 1504; Asociacion Colombiana de Ex- 
portadores v. United States, 13 CIT 526, 533, 717 F. Supp. 834, 840-41 
(1989); Asociacion Colombiana, 13 CIT at 18, 704 F. Supp. at 1119; ef. 
Timken Co. v. United States, 16CIT__,__—«, 8809 F. Supp. 121, 124-25 
(1992). 

The question before this Court then becomes whether Koyo and NSK 
have shown that their reported short-term interest income related to 
the general operations of their firms. 

Koyo explained its interest income offset in its questionnaire re- 
sponse as follows: 


The direct relation between the manufacture of products under 
the scope of administrative review and any interest income cannot 
be explained clearly. 

Koyo operates the manufacture and sales of antifriction bearings 
and other products using funds sourced from [ 

Through the course of business, Koyo invests money which is free 
temporarily until it will be used for the business of bearings. 

Therefore the funds invested come from loans and account 
receivables. 

Even loans cannot be directly related to the business of bearings 
and the same for the fund invested. 

Generally speaking, based on the fact that the funds invested 
come from [ ] and have an indirect relation to 
the business of bearings, interest income on short time-deposits 
should be recognized as a part of our overall bearing business. 


AR Pub. Doc. No. 45. 
NSK explained its interest income offset in a response to a deficiency 
letter as follows: 


The interest received of [ ]yen relates to NSK’s 
overall operations. NSK cannot identify the specific amount that 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 4, JANUARY 26, 1994 


relates to TRBs, so it allocated interest based on the ratio of interest 
received to cost of goods sold. NSK has allocated [ 
yen to the TRBs under investigation in the ratio of total home mar- 
ket sales of the TRBs in scope to total cost of goods sold. 

AR Pub. Doc. No. 64. 

This Court finds that evidence on the administrative record supports 
the ITA’s determination that Koyo and NSK’s reported short-term in- 
terest income used to offset interest expenses was related to Koyo and 
NSK’s ordinary course of business. AR Pub. Doc. Nos. 43, 45, 64. 

As to Timken’s assertion that the definitions of constructed value and 
COP contained in 19 U.S.C. § 1677b(e) and 19 C.F.R. § 353.51(0), re- 
spectively, preclude any offset adjustment for shortterm interest in- 
come, this Court finds that neither 19 U.S.C. § 1677b(e) or 19 C.F.R. 
§ 353.51(c) precludes the ITA from making necessary adjustments for 
various sources of income and expenses in its calculations of constructed 
value and COP. The starting point for the ITA in its calculations of con- 
structed value and COP is to determine as accurately as possible the 
true cost to the respondent of manufacturing the subject merchandise. 
This requires that offsets be made for such sources of income as the sale 
of scrap left over from the production process and various types of 
shortterm interest income which is used in the firms’ manufacturing 
operations. The statute then requires the ITA to add general expenses, 
profit and other costs associated with preparing the merchandise for 
shipment to the United States in its calculation of constructed value. 
19 U.S.C. § 1677b(e)(1)(B)-(C). The ITA’s regulations require the ITA 
to add only general expenses, excluding profit and the costs of preparing 
the merchandise for transportation to the United States, in its calcula- 
tion of COP. 19 C.F.R. § 353.51(c). The two methods of calculating con- 
structed value and COP are clearly not comparable. 

Therefore, this Court affirms the ITA’s offset of interest expenses 
with interest income in its calculation of Koyo and NSK’s constructed 


value and COP. 


3. Payment of Interest on Bonds: 

Once again, Timken argues before this Court that 19 U.S.C. § 1677g 
(1988)5 requires the ITA to collect interest on underdeposits of 
antidumping duties when such deposits are in the form of bonds posted 
by an importer for entries made under antidumping duty orders in ef- 
fect prior to the effective date of the Trade Agreements Act of 1979. See 
Trade Agreements Act of 1979, Pub. L. No. 96-39, §§ 101, 107, 93 Stat. 
144, 193 (1979) (new antidumping duty law to enter into effect on Janu- 
ary 1, 1980). 

5 19 U.S.C. § 1677g states in pertinent part: 


§ 1677g. Interest on certain overpayments and underpayments. 
(a) General rule 

Interest shall be payable on overpayments and under-payments of amounts deposited on merchandise entered, 
or withdrawn from warehouse, for consumption on and after — 


* * * 


* * * . 
(2) the date of a finding under the Antidumping Act, 
(Emphasis added). 
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Timken argues that the ITA takes an impermissibly narrow view of 
the meaning of “amounts deposited” in 19 U.S.C. § 1677g(a). Timken’s 
Memorandum at 11-12. Timken admits that this Court previously af- 
firmed the ITA’s interpretation of 19 U.S.C. § 1677g in Timken Co. v. 
United States (“Timken II”), 16CIT__, , 809 F. Supp. 121, 122-23 
(1992), and Timken Co. v. United States (“Timken I”), 15 CIT 526, 
530-34, 777 F. Supp. 20, 24-27 (1991), but argues that the Court should 
reconsider its decisions on this issue because the entries at issue in this 
case all occurred after 19 U.S.C. § 1677g(a) had been in effect for some 
time. Timken’s Memorandum at 12. 

Defendant repeats its argument from the earlier cases that when 
drafting 19 U.S.C. § 1677g Congress explicitly referred to “amounts 
deposited” and made no mention of bonds or security. In contrast, 
Congress’ explicit reference to “cash deposit, bond, or other security” in 
19 U.S.C. §§ 1673b(d)(2), 1673d(c)(1)(B) (1988), shows that Congress 
was fully capable of specifying when a statutory provision was to apply 
to bonds. Congress did not do so for 19 U.S.C. § 1677g. Defendant’s 
Memorandum at 13-18. 

Koyo and NSK agree with defendant’s arguments on this issue. 
Koyo’s Memorandum at 8-10; NSK’s Brief at 5-8. 

While it is true that this Court’s original decision on this issue in Tim- 
ken I, 15 CIT at 530-34, 777 F. Supp. at 24-27, was limited toa situation 
where all the entries of the subject merchandise at issue were made 
prior to the enactment of the current antidumping duty law, this 


Court’sdecisionin Timken II, 16CITat__, 809 F. Supp. at 122-23, did 
cover, in part, entries made under the current law. Timken has pre- 
sented no arguments which would persuade this Court to reconsider its 
position on this issue. Therefore, the ITA’s determination not to order 
collection of interest on bonds posted by respondents is affirmed. 


4. Pre-Sale Inland Freight: 

Timken argues that the ITA’s decision to deduct all of NSK’s pre-sale 
movement expenses from FMV is contrary to past ITA practice and the 
decision of this court in Silver Reed America, Inc. v. United States, 7 CIT 
23, 34-35, 581 F. Supp. 1290, 1298-99 (1984), rev’d on other grounds sub 
nom. Consumer Prods. Div., SMC Corp. v. Silver Reed America, Inc., 
753 F.2d 1033 (Fed. Cir. 1985). Timken’s Memorandum at 28-31. Tim- 
ken claims that the ITA is making this adjustment pursuant to its 
authority to adjust FMV for differences in circumstances of sales. See 
19 U.S.C. § 1677b(a)(4)(B) (1988); 19 C.F.R. § 353.56(a) (1991). 

Specifically, Timken argues that in order for the ITA to make an ad- 
justment to FMV for a difference in circumstance of sale, the expense at 
issue must be directly related to the sales being investigated. Torrington 
points cut that the court in Silver Reed, 7 CIT at 34-35, 581 F. Supp. at 
1298-99, upheld ITA’s past practice of denying an adjustment to FMV 
for pre-sale expenses which could not be directly tied to sales. Timken’s 
Memorandum at 28-31. Torrington argues that Silver Reed is directly 
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on point because here NSK was unable to tie its pre-sale movement 
charges directly to the sales under investigation. Id. 

Timken admits that this court recently upheld the ITA’s new practice 
of deducting all pre-sale movement expenses from FMV in Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States, 16CIT__,_—, 787 F. Supp. 208, 211-13 (1992), but argues 
that this case was wrongly decided. Timken’s Memorandum at 31-34. 

Defendant and NSK rely on this court’s decision in Ad Hoc Comm., 
16CITat ____, 787 F. Supp. at 211-13. Defendant’s Memorandum at 
25-28; NSK’s Brief at 21-27. 

The ITA’s decision to compare U.S. price to home market price at a 
contemporaneous point in the chain of commerce is reasonable. This 
Court finds nothing unreasonable in the ITA’s removal of presale move- 
ment expenses from both U.S. and home market prices as measured 
from the same point in the chain of commerce. Ad Hoc Comm., 16 CIT at 
___, 787 F. Supp. at 211-13. This method of treating pre-sale home 
market movement expenses has also been specifically upheld by this 
court in a well reasoned opinion in Nihon Cement Co. v. United States, 
17CIT__,__, Slip Op. 93-80 at 30-34 (May 25, 1993). 

Therefore, this Court affirms the ITA’s deduction of NSK’s pre-sale 
movement expenses from FMV. 


CONCLUSION 
ITA’s determinations not to investigate plaintiff's allegations regard- 


ing discrepancies between reported sales and suspended entries, offset 
interest expenses with interest income when calculating cost of produc- 
tion and constructed value, not to order collection of interest on bonds 
posted by respondents and allowance of an adjustment to foreign mar- 
ket value for NSK’s pre-sale inland freight are affirmed. This case is 
dismissed. 


(Slip Op. 94-2) 


C.E.C. ELECTRICAL MANUFACTURING Co., LTD., PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 92-01-00014 
(Dated January 5, 1994) 


JUDGMENT 


REsTANI, Judge: Upon consideration of defendant’s remand results 
dated May 14, 1993 and plaintiff's comments thereon dated May 26, 
1993, 

IT IS HEREBY ORDERED: that defendant’s remand determination is 
affirmed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 94-3) 


FORMER EMPLOYEES OF MIDDLE ATLANTIC WAREHOUSE Dist. INC., PLAINTIFFS 
v. RoBERT B. Reicu, U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 93-02-00088 


(Dated January 6, 1994) 


JUDGMENT 


CarMAN, Judge: Upon consideration of the failure to prosecute this ac- 
tion with due diligence by plaintiffs, appearing pro se, despite being pro- 
vided notice by the Court of plaintiffs’ need to file timely a USCIT Rule 
56.2 brief, it is hereby 


ORDERED this case is dismissed pursuant to USCIT Rule 41(b)(2). 
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